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ON PTRTS OF REFUGE
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fo the legal orrongements governing ships in distress, nobody expected that this pdrhc-

ular problem would rise so quickly to the top of the international maritime agenda. Quite
apart from the headline-grabbing shipping disasters involving the loss of the “Erika”
(1999) and the “Prestige” (2002), several other incidents, such as those involving the
“Castor” in the Mediterranean (2000) and the “Vicky” off the Belgian coast (2003), also
aftracted the attention of the IMO?, the CMI*, the Bonn Agreement for cooperation in deal-
ing with pollution of the North Sea®, the European Union, the national maritime authori-
ties, the maritime industry in general - comprising ship owners and operators, P&l Clubs,
port authorities, vessel traffic services, rescue services, pilots and salvors - and environ-
mentalists. Ultimately the impact of pollution on local economies and the environment
was enough to arouse the concern of a broad swath of public opinion.

The reason for this short contribution is the sudden change of tempo that
the subject of ports of refuge has experienced in 2003. The Belgian and
Flemish authorities recently designated a number of Ports of Refuge, and
the CMI has established an “International Sub-Committee on Places of
Refuge™. Furthermore the European Parliament has asked the European
Commission to formulate proposals for liability and compensation arrange-
ments by February 2004’. In December 2003 the IMO approved the IMO
“Guidelines on places of refuge for ships in need of assistance” and an
international workshop on ports of refuge was organized at the University
of Antwerp®. On that occasion, the European Commission said that a
response to the request of the European Parliament will only be forthcom-
ing towards the end of 2004. The considerations set out in the following are
an attempt to contribute to the now open debate about the need for a spe-
cific legal framework for places of refuge and ships in distress. It is expect-

ed that a significant response will come at the CMI conference due to be

held in Vancouver from 31 May to 4 June 2004, A PDF-version of this article with
a complete critical apparatus of

The right of ships in distress to enter a port of refuge R LG
on simple request by sending

The basic question is whether a ship in distress has the right to enter a port an e-mail to:

of refuge, or, alternatively, whether a coastal state and/or port authority has eric.vanhooydonk@skynet.be

the right to refuse a ship in distress.
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There are no simple yes or no answers to this question. A range of views
has been defended in case law and legal theory. In the author’s opinion
there are essentially four different approaches.

According to this first theory ships in distress always have the right to enter
any port of refuge whatsoever regardless of the cause of the distress. This
is an old rule of international customary law, which is defended in virtually
all manuals of international law, including the most recent”. The right of
access is reinforced by the fact that the ship in distress is regarded as
either wholly or partly immune to the application of local law, and

_The right either wholly or partly exempt from local levies and taxes. The
for ships in distress to ship in distress has involuntarily enfered the port and is there-
enter any port of refuge fore the beneficiary of exceptionally favourable arrangements.

whatsoever regardless of
the cause of the distress is an

old rule of international cus- This theory is confirmed by various international®, European®

tomary law, which is defend- and national legal rulings as well as by the texts of various
ed in virtually all manuals conventions. During the preparatory work on the Convention
of international law, on the International Regime of Maritime Ports* the right of
including the, most access was regarded as being so self-evident and absolute that
recent. the parties to the convention considered that it was not necessary

to make specific mention of it in the convention itself. The French ver-

sion of the Geneva Convention on the Territorial Sea and the Contiguous
Zone recognizes the right to “reléche forcée”, i.e. calling at a port of refuge®.
International treaties concerning rivers, such as that on the Scheldf®,
expressly provide that the right to interrupt the voyage is inherent in the free-
dom of navigation. The Institute of International Law has confirmed the right
of access to ports of refuge in resolutions dating from 1898”7, 1928® and
1957°. Finally there is a clear analogy with the International Health
Regulations? and the duty to render assistance required by maritime law?.

The common assertion that the right of entry is merely a rule of unwritten
customary law gives the wrong impression: this right clearly has deeper
and firmer roots than this suggests. Even so the theory does have its
defects. First of all it does not conform to the modern practice of states, with
ships in distress frequently being denied entry, and moreover, the theory of
absolute right of entry ignores the environmental risks that the entry of a
damaged ship might entail.

The theory that coastal states or port authorities have a clear-cut right to
refuse ships in distress and that in consequence there is no right of access
whatsoever is supported only by a very small minority of international law
specialists?. They argue first of all that the state has sovereignty over its ter-
ritorial and inland waters and that this sovereignty is not restricted by any
express treaty provision regarding an alleged right of access. Second, ref-

There is widespread agreement erence is made to the basic right of self-protection of states under interna-
that in technical ferms the best way tional law. Third, it can be argued a fortiori that if a coastal state is allowed
of preventing environmental pollufion to take action on the high seas to prevent environmental pollution - for

is to allow the distressed ship

fo enter a place of refuge. example by towing a tanker away or setting it on fire — it may most certainly

refuse a ship of this sort entry to its ports. In addition an argument is derived
from the contemporary attitude of states to the effect that the international
custom of guaranteeing access no longer exists. This is because the
repeated refusals mean that the general practice of states (usus) has
changed and the conviction that there is a legal duty to grant access (opinio
juris) has been abandoned by states. Furthermore it has been asserted that
the old customary law right of access was based solely in the desire to save
lives and was therefore motivated by purely humanitarian considerations,
which are irrelevant when it is a matter of protecting ships, cargoes, and
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commercial interests. Finally the right to refuse ships in distress is said to be
recognized in the London Salvage Convention 1989%, the European
Directives on the Port State Control* and Traffic Monitoring? and the Bonn
Agreement Counter Pollution Manual?.

The above arguments appear to be more convincing than they really are.
This theory ignores the virtually unanimous legal theory regarding interna-
tional customary law and the various treaties that, as indicated above, do
in fact confirm the right of access. Ships in distress even have a right to
innocent passage through territorial waters for as long as they do not
become a wreck?”. The change in practice of some states might not simply
indicate the disappearance of a rule of international customary law, but
could equally be viewed, or perhaps should be viewed, as breaches of this
rule®. The fact that a state may in certain circumstances refuse access,
does not necessarily imply that this right of access does not exist, but may
also be due to the relative nature of the right. Recent state practice does in
fact include various examples of the reaffirmation of the right of access?.
The position that the old right of access served only humanitarian objectives
is contradicted by the fact that assistance must also be given to the ships
themselves and that ships are traditionally exempt from levies and taxes.
The reference to international and EU law provisions that allegedly deny a
right of access appears upon closer examination not to be particularly con-
vincing: none of the quoted texts denies that such a right exists.

Another obijection is political rather than legal in nature and argues that the
theory of an absolute right to refuse ships in distress leads to what can be
termed a “not in my front pond syndrome”, analogous to the “not in my
backyard syndrome”, with states all too easily driving ships in distress
away, without having adequate regard for the interests of neighbouring
states and coasts. A negative approach of this type leads to dangerous sit-
uations, incidents, and environmental disasters.

A third view of the problem takes the line that there must always be a
process of weighing the various elements against one another followed
by an ad hoc decision. There is no question of an absolute right of
access, nor of an absolute right of refusal, but rather one of a

balance between the interests, rights and/or risks concerned®. The balanced

When the interests or rights of the coastal state or the risks to approach  has  the
which it is exposed are greater than those of the ship, advanfage that it recognizes
access may be refused. This view has been applied in var- the old right of access and

takes into account modern envi-
ronmental concerns and other
relevant interests. Nonetheless

ious recent judicial decisions (including the “Long Lin“"* and
the “Toledo"®?) and is supported by some legal writers®. In
the view of the author this approach is also reflected by i is not enfirely free of risk
Article 20 of the European Monitoring Directive, which under and is likel yto lead to
the heading “Places of Refuge” provides among other things: further ing;dents and
“Member States, having consulted the parties concerned, shall

draw up, taking into account relevant guidelines by IMO, plans to
accommodate, in the waters under their jurisdiction, ships in dis-
tress. Such plans shall contain the necessary arrangements and proce-
dures taking into account operational and environmental constraints, to
ensure that ships in distress may immediately go to a place of refuge sub-
ject to authorisation by the competent authority”.

disasters.

A balanced approach is, as such, much to be preferred. The theory has the
advantage that it recognizes the old right of access and takes into account
modern environmental concerns and other relevant interests. Nonetheless
this approach is not entirely free of risk. In practice the third approach often
differs little from the second, because when the weighing off of rights, inter-
ests and risks is done by the authorities of the coastal state, the coastal
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If ships in distress are to gain easier access
to places of refuge, port authorities

and all the other authorities concerned
must be able to count on receiving specific,
reasonable and justifiable compensation.
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state can hardly be regarded as being neutral in the matter. As long as
there is no neutral decision-making body, there is a great temptation to
allow the distressed ship to drift on. Moreover, there is a real danger that
the decision maker will lack the necessary nautical expertise, be subject to
political pressure, fail to give grounds for his decision and neglect to take
account of regional and international interests. The third approach, there-
fore, is also likely to lead to further incidents and disasters.

The author takes the view that a preferable approach would be based on
a more sophisticated version of the third theory, entailing the addition of
two components: the assumption that access exists and the principles of
good decision-making.

Indeed the right of access must still be the point of departure. In effect there
is widespread agreement that in technical terms the best way of prevent-
ing environmental pollution is to allow the distressed ship to enter a place
of refuge®. For this reason access must be the norm, and refusal the excep-
tion. The authorities should only be authorized to refuse a request for
access when it has been shown that there are insuperable objections. Here
the burden of proof must be borne by the authorities themselves, so that
the right of every ship to access may be presumed. Indeed certain specific
treaties confirm that states must take all necessary steps to help ships in
distress®, and this may be regarded as an expression of a general rule.

Moreover the decision-maker must be a neutral person, have the neces-
sary expertise and obtain neutral expert advice, consult with port authori-
ties, salvors, vessel traffic services, rescue services, ship repairers and
pilots. He must make his decision on the basis of a specific contingency
plan, and take regional and international interests into consideration (not
just local interests). He must also always state the reasons for his decision.

The trouble with this approach is that it is still very much an ideal. The pro-
posed guarantees for a correct weighing of interests have yet to be record-
ed in a general instrument of international law. Nonetheless the 1969
Intervention Convention does formulate similar principles relating to mea-
sures of intervention on the high seas when oil pollution is threatening?.
The European Traffic Monitoring Directive®” and the recent IMO Guidelines
on Places of Refuge® also take a line similar to these suggestions and are
therefore a step in the right direction. The ideal solution would be an inter-
national convention on ports of refuge and ships in distress.

Liability of port and other authorities

The question of to what extent port and other authorities are liable for incor-
rect decisions to grant or refuse access, was recently examined by the CMI
by means of a questionnaire sent to national maritime law associations. At
present there are no international arrangements in this respect. Moreover
there is usually no specific national legislation either. National tort law
appears to lead to highly divergent solutions. In Belgium for example, the
authorities will be fully liable for a proven negligent decision that has been
a contributing factor to a loss sustained by third parties, although this
appears not to be the case in some other countries.

Recently, it was suggested that officials too should be made criminally liable
for the consequences of certain incorrect decisions. Such a provision would
be analogous to the duty provided by international and national maritime
law to help persons and ships in distress on the seas® as well as with the
national criminal law of countries such as Belgium® that punishes the



neglect of the duty fo assist persons in peril. Nonetheless any

additional provision of international law that makes govern- if the

ment officials or port operators criminally liable must be access to ports of ships
very carefully weighed and may certainly not result in any in distress is to be encour-
counterproductive witch hunt. Only cases of manifestly aged, it would most certainly
reckless conduct and gross neglect of duty should fall be counter-productive to hold
under the application of the criminal law. officials such as harbourmasters

criminally liable for the
pollution that may arise
when the ship is
admitted.

If the access to ports of ships in distress is to be encour-
aged, it would most certainly be counter-productive to hold
officials such as harbourmasters criminally liable for the pol-
lution that may arise when the ship is admitted. When the port is
required to admit a ship by a higher authority this would be even
more pointless. In many criminal law systems an order from a higher
authority is regarded as justifying the action®.

To sum it up, it is clear that an international convention on ports of refuge
could articulate clear principles about liability questions of this kind as well.

Compensation for port and other authorities

If ships in distress are to gain easier access to places of refuge, port author-
ities and all the other authorities concerned must be able to count on
receiving specific, reasonable and justifiable compensation. Here it is a
matter of liability arrangements, financial securities and insurance consid-
erations.

First of all the authority will have to take account of the liability conventions
(LLMC, CLC, Fund, HNS, Bunker). Several of these instruments are not yet (or
at least in their most recent versions) in effect. Moreover there is the ques-
tion of whether all the potential damage that could be sustained by ports
and other authorities could be compensated under these conventions.
There is a risk that certain losses will be compensated only partly or not at
all. This question needs to be resolved by further legal research. All too
often the authority will have to pursue extended and costly legal proceed-
ings. Liability rules are a necessary element of satisfactory legal arrange-
ments for places of refuge, but as such do not offer sufficient incentive to
encourage ports to admit ships in distress.

The policy adopted by certain states of making admission contingent on
(often extremely high) financial securities must also be questioned. At first
sight such a policy might appear justifiable. However, the problem is that
there is often no legal basis for demanding such securities in the national
law of the state concerned. The right of access, the exemption from levies
and taxes established by customary law and above all the right to a limita-
tion of the ship owner’s liability is often overlooked when a policy that seeks
financial securities is adopted. Nor is there is any international uniformity in
this respect. Discussions about the amount of the security sometimes lead
to a loss of valuable time and the cancellation of salvage and repair con-
tracts. Ultimately a policy requiring the provision of a security could indeed
have an inverse effect and itself lead to incidents and shipping disasters.
The conclusion must be that such policies are not only legally controversial,
but are also inherently dangerous. Such policies must be implemented with
the greatest of care and an international legal framework is desirable.

In the author’s view, the objective should be to provide additional encour-
agement for admitting ships in distress. It is not unthinkable that ports could
be legally regarded as salvors. In essence a port is a vital link in every sal-
vage operation. If there is no port to bring a ship in distress to, a salvor is
not able to accomplish his task. Although the port is not the subcontractor
of the salvage company in legal terms, it is in reality precisely that. Seen
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from this point of view, it appears to be justifiable to grant a port which has
admitted a ship in distress — either voluntarily or under constraint — a sal-
vage reward, or at least part of the normal salvage fee awarded to the
salvors. This would encourage ports to make a more positive assessment
of the requests of ships in distress or their salvors to obtain a place of
refuge, and this in consequence could help reduce accidents and environ-
mental catastrophes. Ports would thus not just have a right fo receive com-
pensation for the loss sustained on the basis of existing maritime

law, but in addition could receive an attractive and relatively
large fee. The relevant rules could be developed on the basis
of existing principles of salvage law. The 1989 Salvage
Convention leaves the matter of the participation of the

In essence a
port is a vital link in every
salvage operation. If there

is no port to bring a ship authorities in salvage operations to be seftled by national
in distress to, a salvor is law, although in the author’s view international uniformity
not able to accomplish would be preferable®.
his task.

These advantages are apparently offset by a number of dis-
advantages. First of all the award of a salvage fee would to some
extent run counter to the customary right to put in at a port of refuge
free of charge®. However this objection could be resolved in a convention
on places of refuge, which would be able to codify and modernize interna-
tional customary law. A second objection might be that authorities that
have performed their statutory duties often have no right to a salvage fee
under current salvage laws*. A specific treaty provision could resolve this
aspect as well. A third objection is that port authorities have no business
looking out for ways to collect salvage rewards. This is an unjustified criti-
cism, as the purpose of granting an equitable salvage reward is of course
not to encourage ports to view the attraction of ships in distress as a com-
mercial venture. Rather the objective is to provide a reasonable incentive so
that, should the case arise, the port will be more prepared to lend its coop-
eration. The granting of a salvage reward to the port is indeed yet another
reason for leaving the final decision on the admission of ships to a neutral
authority superior to the port and which has no entitlement to a salvage
reward; this would avoid any commercial intentions on the part of the deci-
sion-maker.

Towards an international convention
on places of refuge and ships in distress?

The question of whether it is appropriate to put in place an international
regime for ships in distress is certainly not new. As indicated above the sub-
ject was raised during the preparation of the 1923 Convention on the
International Regime of Maritime Ports. In 1980 the matter was again raised
within the framework of the Bonn Agreement, while in 1989 the discus-
sion gave rise to the half-hearted arrangements of the Salvage
Convention, which merely encourage authorities and salvors to

An inter- cooperate but which leave the public law aspects of the prob-
national convention lem untouched®. The European legislature established provi-
on places of refuge and sions dealing with part of the problem in the Traffic
ships in distress is Monitoring Directive, and the IMO recently adopted
both essential Guidelines on Places of Refuge. The question of whether an

and attainable. additional international legal instrument is required is now

under discussion in the CMI.

In the opinion of this author, an international convention on places of
refuge and ships in distress is both essential and attainable. A convention
of this sort would among other things set out principles regarding the right
of access, decision-making methods, the civil and criminal liability of
authorities, the compensation of losses accruing to ports, the allocation of
salvage rewards and requests for financial securities. At present the politi-
cal climate is in favour of establishing such regulations as European public

Special Lloyd - Transport Insurance - 6




opinion has been mobilized in the wake of the recent shipping disasters.
Mere guidelines and contingency plans are in the author’s view inade-
quate. They lack mandatory force and all too often people in the field are
even unaware of these soft law provisions. Anyway, while such non-bind-
ing rules may in theory be useful to guide operational decision-making,
they are quite unsuitable for regulating questions of liability and compen-
sation. The latter aspects must be regulated on a global basis, as maritime
law should by preference be harmonized throughout the world. The
authority to make decisions about admitting ships is by contrast better reg-
ulated on a regional basis, for example by continent, by maritime basin, or e
coastal strip, as this is the scale on which the interests, dangers and risks R
must be assessed. The latter principle could also be taken up in an inter-
national convention.

*.
The traditional reluctance of national states to curtail their sovereignty in
matters of this kind could be overcome by granting certain benefits, includ-
ing coherent provisions for compensation and salvage rewards for ports.
An international convention on places of refuge could indeed lead to a win- il

win situation for all concerned. Ship owners, P & | Clubs, salvors and ship
repairers would gain from the explicit confirmation of the right of access as
a basic point of departure, the formulation of guarantees for good decision-
making by the authorities, and clear and uniform rules regarding govern-
ment liability. The advantages for coastal states would include legal cer-
tainty regarding their own liability and that of ship owners, in addition to
clarity about the organization of decision-making, which would alleviate
local political influences and political liability, and a reduction of the risk of '
environmental disasters as a result of the improvement of the legal frame- tThe theory of an dbsolute right

. ) N o refuse ships in distress
work. Port authorities would also benefit from a convention that clearly can lead fo a "not in my front pond
assigns decision-making authority to a higher national or (if desirable) syndrome”. ©PHoToISU
international authority, so that their own responsibility would more clearly
demarcated. More legal certainty will also reduce the risks for ports and
ultimately the convention would provide ports with a guaranteed right to
compensation as well as a salvage reward on top. As for the environmen-
tal movement it could move a step closer to the realization of the “nunca

N

mais” ideal that it has pursued ever since Prestige.

Conclusions

The legal arrangements governing places of refuge and ships in distress
have been much improved by the adoption of the European Traffic
Monitoring Directive and the IMO Guidelines on Places of Refuge.
Nonetheless numerous defects are still evident. At present there

is still no entirely unambiguous reply to the question of whether ”An inter-
ships in distress have the right to enter a place of refuge. The national convention
liability rules applicable to coastal states and ports are uncer- on places of refuge
tain and lack any international homogeneity. Ports have no could indeed lead to a
reasonable incentive to admit ships in distress. The matter is win-win situation for
dominated by legal uncertainty and this increases the risk of all concerned.

disasters occurring with “maritime lepers”. In view of the wide-

spread public interest in the subject, the author considers that an

attempt should be made to arrive at an international convention that
does justice to the concerns of all parties concerned and encourages them
to take a more positive view of new cases of ships requiring assistance. It
would be unforgivable if the endeavour to arrive at an effective convention
on places of refuges and ships in distress were to be delayed and that
meanwhile yet another tanker were to crack in two.

Prof Dr Eric VAN HOOYDONK
Advocate at Antwerp
Senior Lecturer at the University of Antwerp
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11 SEE FOR EXAMPLE ALLAND, DROIT INTERNATIONAL PUBLIC, PARIS, PRESSES UNIVERSITAIRES DE FRANCE,
2000, 679, No. 649; BECKERT, E. AND BREUER, G., OFFENTLICHES SEERECHT, BERLIN/NEW YORK,
WALTER DE GRUYTER, 1991, 138, No. 368; BLECKMANN, A., VOLKERRECHT, BADEN-BADEN, Nomos
VERLAGSGESELLSCHAFT, 2001, 207, NO. 627, BOOYSEN, H., VOLKEREG,
KAAPSTAD/WETTON/JOHANNESBURG, JUTA, 1989, 332; GARDINER, R.K., INTERNATIONAL LAW, HARLOW,
PEARSON LONGMAN, 2003, 408; Gov, R., “LES DROITS DES NAVIRES DE COMMERCE EN SEJOUR DANS LES
PORTS”, IN ESPACES ET RESSOURCES MARITIMES, 1995, N° 9, PaRIS, A. PEDONE, 1996, (298), 303;
HILLER, T., PRINCIPLES OF PuBLIC INTERNATIONAL LAW, LONDON/SYDNEY, CAVENDISH, 1999, 191; IPSEN,
K., VOLKERRECHT, MUNCHEN, C.H. BECK'SCHE VERLAGSBUCHHANDLUNG, 1999, 722, No. 8; LowkE, V.,
“THE UNITED KINGDOM AND THE LAW OF THE SEA”, IN TREVES, T. (ED.), THE LAW OF THE SEA. THE
EUROPEAN UNION AND ITS MEMBER STATES, THE HAGUE/BOSTON/LONDON, MARTINUS NIJHOFF
PuBLISHERS, 1997, (521), 524; MALANCZUK, P., AKEHURST'S MODERN INTRODUCTION TO INTERNATIONAL
LAw, LONDON/NEW YORK, ROUTLEDGE, 1999, 175; NGUYEN Quoc DiNH, DAILLIER, P. AND PELLET, A.,
DROIT INTERNATIONAL PUBLIC, PARIS, L.G.D.J., 2002, 1156, No. 669.

12 THe ReBecca Case: GENERAL CLAIMS COMMISSION UNITED STATES AND MEXICO, 2 APRIL 1929, KATE A.
HoFF v. THE UNITED MEXICAN STATES, THE AMERICAN JOURNAL OF INTERNATIONAL LAw, voL. 33, 1929,
860.

13 Case C-286/90, PouLseEN [1992] ECR 1-6019, PARAS 35 ET SEQ., WHERE REFERENCE IS MADE TO PUB-
LIC INTERNATIONAL LAW; THE OPINION OF ADVOCATE-GENERAL TESAURO EMPHATICALLY STRESSES THE RIGHT
OF ACCESS AND IMMUNITY PROVIDED BY INTERNATIONAL LAW.

14 GIpEL, G., LE DROIT INTERNATIONAL PUBLIC DE LA MER, Il, VADUZ/PARIJS, TOPOS VERLAG/LIBRAIRIE
EDOUARD DUCHEMIN, 1981, 51. DURING THE PREPARATION OF THE CONVENTION THE BELGIAN REPRESEN-
TATIVE STIEVENARD DECLARED, “QUE LE DROIT DE REFUGE D'UN NAVIRE EN DETRESSE EST ABSOLU, QUEL QUE
SOIT SON PAVILLON, ET SANS QU'IL PUISSE Y ETRE APPORTE DE RESTRICTION, MEME EN CAS DE GUERRE”
(SocieTE DES NATIONS - DEUXIEME CONFERENCE GENERALE DES COMMUNICATIONS ET DU TRANSIT,
COMPTES RENDUS ET TEXTES RELATIFS A LA CONVENTION ET AU STATUT SUR LE REGIME INTERNATIONAL DES
PORTs MARITIMES, GENEVE, 1924, 14). MR VAN EYSINGA OF THE NETHERLANDS EXPRESSED THE SAME
VIEW:"LE RAPPORT DE LA COMMISSION DEVRA ETRE REDIGE DE MANIERE A NE PAS LAISSER CROIRE QUE LA
COMMISSION ADMET LA POSSIBILITE, POUR UN ETAT, DE REFUSER A UN NAVIRE EN DETRESSE L'ACCES DANS
N'IMPORTE QUEL PORT” (IBID., 12).



15 ART. 14.3.

16 AT THE REQUEST OF BELGIUM THE LONDON CONFERENCE DECLARED IN A MEMORANDUM DATED 18 APRIL
1839 CONCERNING THE TREATY SEPARATING BELGIUM AND THE NETHERLANDS: “LA LIBRE NAVIGATION DE
L'ESCAUT RENFERME, SANS AUCUN DOUTE, LA FACULTE, POUR TOUT NAVIRE, DE STATIONNER LIBREMENT DANS
TOUTES LES EAUX DE CE FLEUVE ET DE SES EMBOUCHURES, SI LES VENTS, LES GLACES OU D'AUTRES CIR-
CONSTANCES L'EXIGENT, ET IL N'EST PAS A PREVOIR QU'AUCUNE CONTESTATION PUISSE S'ELEVER SUR CET
OBJET, QUI POURRA AU RESTE, ETRE PLUS POSITIVEMENT DETERMINE PAR REGLEMENT” (MONITEUR BELGE, 21
JUNE 1839).

17 ART. 6 OF THE “REGLEMENT SUR LE REGIME LEGAL DES NAVIRES ET DE LEURS EQUIPAGES DANS LES PORTS
ETRANGERS” OF 23 AUGUST 1898 PROVIDES: “EN CAS DE RELACHE FORCEE, L'ENTREE D'UN PORT NE PEUT
ETRE REFUSEE AU NAVIRE EN DETRESSE, ALORS MEME QUE CE PORT SERAIT FERME CONFORMEMENT A L'AR-
TICLE 3 OU A L'ARTICLE 4.

LE NAVIRE EN RELACHE DEVRA SE CONFORMER RIGOUREUSEMENT AUX CONDITIONS QUI LUI SERONT IMPOSEES
PAR L'AUTORITE LOCALE ; NEANMOINS CES CONDITIONS NE POURRONT PAS ETRE DE NATURE A PARALYSER, PAR
LEUR RIGUEUR EXCESSIVE, L'EXERCICE DU DROIT DE RELACHE FORCEE.

LES AUTORITES TERRITORIALES DOIVENT AIDE ET ASSISTANCE AUX NAVIRES ETRANGERS NAUFRAGES SUR
LEURS COTES ; ELLES DOIVENT GARANTIR LE RESPECT DE LA PROPRIETE PRIVEE, AVISER LE CONSULAT DES
NAUFRAGES, ASSISTER LES AGENTS DE CE CONSULAT DANS LEUR ACTION DES QU'ILS INTERVIENNENT.

IL EST A DESIRER QUE LES ETATS N'EXIGENT QUE LE REMBOURSEMENT DES FRAIS UTILEMENT EXPOSES”.

18 ART. 5 OF THE “REGLEMENT SUR LE REGIME DES NAVIRES DE MER ET DE LEURS EQUIPAGES DANS LES PORTS
ETRANGERS EN TEMPS DE PAIX” OF 28 AUGUST 1928 PROVIDES: “EN CAS DE RELACHE FORCEE, L'ENTREE
D'UN PORT NE PEUT ETRE REFUSEE AU NAVIRE EN DETRESSE, ALORS MEME QUE CE PORT SERAIT FERME PAR
APPLICATION DES DISPOSITIONS CI-DESSUS.

LE NAVIRE EN RELACHE DOIT SE CONFORMER AUX CONDITIONS QUI LUI SONT IMPOSEES PAR L'AUTORITE TER-
RITORIALE ; NEANMOINS, CES CONDITIONS NE PEUVENT PAS ETRE DE NATURE A PARALYSER PAR LEUR RIGUEUR
EXCESSIVE L'EXERCICE DU DROIT DE RELACHE FORCEE".

ART. 6 PROVIDES: “LES AUTORITES TERRITORIALES DOIVENT AIDE ET ASSISTANCE AUX NAVIRES ETRANGERS
NAUFRAGES SUR LEURS COTES ; ELLES DOIVENT ASSURER LE RESPECT DE LA PROPRIETE PRIVEE, AVISER LE
CONSULAT DES NAUFRAGES, ASSISTER LES AGENTS DE CE CONSULAT DANS LEUR ACTION, DES QU'ILS INTERVI-
ENNENT.

L’ACTION DES AUTORITES CONSULAIRES DE L'ETAT DU PAVILLON DU NAVIRE NAUFRAGE NE PEUT S’EXERCER
QUE DANS LA MESURE OU ELLE EST COMPATIBLE AVEC LA LEGISLATION EN VIGUEUR DANS L'ETAT TERRITORIAL
ET, S'IL Y A LIEU, CONFORMEMENT AUX CONVENTIONS.

IL EST A DESIRER QUE LES ETATS N'EXIGENT QUE LE REMBOURSEMENT DES FRAIS UTILEMENT EXPOSES”.

19 ART. Il OF THE RESOLUTION ON “LA DISTINCTION ENTRE LE REGIME DE LA MER TERRITORIALE ET CELUI DES
EAUX INTERIEURES” OF 24 SEPTEMBER 1957 PROVIDES: “ACCESS AND PASSAGE. IN THE TERRITORIAL SEA,
FOREIGN VESSELS HAVE A RIGHT OF INNOCENT PASSAGE, INCLUDING THE RIGHT OF STOPPING OR ANCHORING
TO THE EXTENT THAT THEY ARE INCIDENTAL TO ORDINARY NAVIGATION OR ARE RENDERED NECESSARY BY
FORCE MAJEURE OR BY DISTRESS.

SUBJECT TO THE RIGHTS OF PASSAGE SANCTIONED EITHER BY USAGE OR BY TREATY, A COASTAL STATE MAY
DENY ACCESS TO ITS INTERNAL WATERS TO FOREIGN VESSELS EXCEPT WHERE THEY ARE IN DISTRESS”.

20 ARTICLE 41 OF THE INTERNATIONAL HEALTH REGULATIONS OF THE WORLD HEALTH ORGANIZATION PROVIDES
TO THIS DAY: “SUBJECT TO ARTICLE 73, A SHIP OR AN AIRCRAFT SHALL NOT BE PREVENTED FOR HEALTH REA-
SONS FROM CALLING AT ANY PORT OR AIRPORT. IF THE PORT OR AIRPORT IS NOT EQUIPPED FOR APPLYING THE
HEALTH MEASURES WHICH ARE PERMITTED BY THESE REGULATIONS AND WHICH IN THE OPINION OF THE HEALTH
AUTHORITY FOR THE PORT OR AIRPORT ARE REQUIRED, SUCH SHIP OR AIRCRAFT MAY BE ORDERED TO PRO-
CEED AT ITS OWN RISK TO THE NEAREST SUITABLE PORT OR AIRPORT CONVENIENT TO THE SHIP OR AIRCRAFT".

21 SEE I.A. ART. 8 CoLLisION CONVENTION 1910, ART. 11 SALVAGE CoNVENTION 1910, ART. 12 CONVENTION
ON THE HIGH SEAs 1958, ART. 98 UNCLOS, ART. 10 SALVAGE CONVENTION 1989, ART. 255 AND 265
BELGIAN MARITIME CODE, ART. 62 AND 63 BELGIAN DISCIPLINARY AND CRIMINAL CODE FOR MERCHANT
SHIPPING AND OFFSHORE FISHING.

22 SEE IN THIS RESPECT SOMERS, E., INLEIDING TOT HET INTERNATIONAAL ZEERECHT, ANTWERP, KLUWER,
1997, 35, No. 26.

23 ART. 9 PROVIDES UNDER THE HEADING “RIGHTS OF COASTAL STATES”: “NOTHING IN THIS CONVENTION SHALL
AFFECT THE RIGHT OF THE COASTAL STATE CONCERNED TO TAKE MEASURES IN ACCORDANCE WITH GENERAL-
LY RECOGNIZED PRINCIPLES OF INTERNATIONAL LAW TO PROTECT ITS COASTLINE OR RELATED INTERESTS FROM
POLLUTION OR THE THREAT OF POLLUTION FOLLOWING UPON A MARITIME CASUALTY OR ACTS RELATING TO
SUCH A CASUALTY WHICH MAY REASONABLY BE EXPECTED TO RESULT IN MAJOR HARMFUL CONSEQUENCES,
INCLUDING THE RIGHT OF A COASTAL STATE TO GIVE DIRECTIONS IN RELATION TO SALVAGE OPERATIONS”.

24 SEE IN PARTICULAR ART. 11.6 oF THE CounciL DIRECTIVE 95/21/EC oF 19 JUNE 1995 CONCERNING THE
ENFORCEMENT, IN RESPECT OF SHIPPING USING COMMUNITY PORTS AND SAILING IN THE WATERS UNDER THE
JURISDICTION OF THE MEMBER STATES, OF INTERNATIONAL STANDARDS FOR SHIP SAFETY, POLLUTION PRE-
VENTION AND SHIPBOARD LIVING AND WORKING CONDITIONS (PORT STATE CONTRoOL), OJ L 157, 7 JuLy 1995,
1 (AS AMENDED).

25 DIRECTIVE 2002/59/EC OF THE EUROPEAN PARLIAMENT AND THE COUNCIL OF 27 JUNE 2002 ESTABLISH-
ING A COMMUNITY VESSEL TRAFFIC MONITORING AND INFORMATION SYSTEM AND REPEALING COUNCIL
DIRecTIVE 93/75/EEC, OJ L 208, 5 AucusT 2002, 10. FOR MORE ABOUT THE TRAFFIC MONITORING
DIRECTIVE, SEE BELOW, ITEM 2.4.

26 INTERIM CHAPTER 26, THAT CONTAINS I.A. THE FOLLOWING PASSAGE: “HOWEVER, AT PRESENT THERE EXISTS
NO BINDING OBLIGATION ON THE PART OF A CONTRACTING PARTY TO OFFER PREDEFINED PLACES OF REFUGE
OR SAFE HAVENS".

27 SEE VAN HOOYDONK, E., “SOME REMARKS”, 0.C., 121-123.

28 ACCORDING TO THE INTERNATIONAL COURT OF JUSTICE THERE IS NO REQUIREMENT THAT, IN ORDER TO ESTAB-
LISH A RULE OF CUSTOMARY LAW, STATE PRACTICES SHOULD BE IN RIGOROUS CONFORMITY WITH THAT RULE.
IF A STATE ACTS IN A WAY PRIMA FACIE INCOMPATIBLE WITH A RECOGNIZED RULE, BUT DEFENDS ITS CONDUCT
BY APPEALING TO EXCEPTIONS OR JUSTIFICATIONS CONTAINED WITHIN THE RULE ITSELF, THEN WHETHER OR
NOT THE STATE'S CONDUCT IS IN FACT JUSTIFIABLE ON THAT BASIS, THE SIGNIFICANCE OF THAT ATTITUDE IS TO
CONFIRM RATHER THAN TO WEAKEN THE RULE (ICJ, MILITARY AND PARAMILITARY ACTIVITIES IN AND AGAINST
NicARAGUA (NICARAGUA v UNITED STATES, [1986] ICJ RepP 14, 97, No. 186). IT IS THEREFORE A MATTER
OF EXAMINING THE CASES WHERE ACCESS HAS BEEN REFUSED IN FURTHER DETAIL IN ORDER TO SEE WHETHER
THE REFUSAL WAS BASED ON THE DENIAL OF THE RIGHT OF ACCESS AND NOTHING ELSE, OR ON EXCEPTIONS
TO THE RULE INVOKED BY THE STATE. TO THE EXTENT THE LATTER IS THE CASE, THE PRINCIPLE OF THE RIGHT
OF ACCESS WOULD TEND TO BE CONFIRMED RATHER THAN UNDERMINED. HERE THE EXCEPTION DOES INDEED
“PROVE” THE RULE.

29 THE INTERNET PAGE ABOUT PLACES OF REFUGE OF THE UNITED KINGDOM'S MARITIME AND COASTGUARD
AGENCY STARTS WITH THE FOLLOWING STATEMENT:. “PROVIDING SHELTER FOR A CASUALTY IS IN FACT PART OF
EVERY PORT STATE'S OBLIGATIONS. THUS THE REQUIREMENT TO OFFER A PLACE OF REFUGE IS NOT BY ANY
MEANS A NEW BURDEN ON MARITIME STATES” (HTTP://WWW.MCGA.GOV.UK/CAMCA/MCGA-DOPS_ENVIRONMEN-
TAL/MCGA-DOPS_CP_ENVIRONMENTAL-COUNTER-POLLUTION/MCGA-DOPS_CP_SOSREP_ROLE/MCGA-
DOPS_CP_NCP_+_UK_RESPONSE_TO_SALVAGE/MCGA-DOPS_CP_PLACES_OF_REFUGE.HTM (CONSULTED ON
15 DECemBER 2003). THIS VIEW WAS EXPLICITLY CONFIRMED BY R. MIDDLETON, THE COMPETENT REPRE-
SENTATIVE OF THE SECRETARY OF STATE (SOSREP), DURING THE AFOREMENTIONED INTERNATIONAL WORK-
SHOP HELD AT ANTWERP ON 11 DecCeEMBER 2003. RECENT NATIONAL LEGISLATION IN THE U.K., DENMARK
AND GREECE LIKEWISE CONTAINS CONFIRMATIONS OR APPLICATIONS OF THE RIGHT OF ACCESS.
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30 THE LITERATURE, CASE LAW AND ADMINSTRATIVE PRACTICE DO NOT ALWAYS MAKE A CLEAR DISTINCTION
BETWEEN INTERESTS, RIGHTS AND RISKS.

31 RAAD VAN STATE (THE NETHERLANDS), 10 APRIL 1995, Mv LONG LIN, ScHIP EN SCHADE, 1995, 391, No.
95.

32 HigH CouRT (ADMIRALTY) (IRELAND), 7 FEBRUARY 1995, Mv ToLEDO, ILRM, 1995, 30.

33 SEE I.A. HYDEMAN, L.M. AND BERMAN, W.H., INTERNATIONAL CONTROL OF NUCLEAR MARITIME ACTIVITIES,
MICHIGAN, UNIVERSITY OF MICHIGAN/ANN ARBOR, 1960, 157 ET SEQ.

34 THE IMO GUIDELINES ON PLACES OF REFUGE FOR SHIPS IN NEED OF ASSISTANCE STATE: “WHEN A SHIP HAS
SUFFERED AN INCIDENT, THE BEST WAY OF PREVENTING DAMAGE OR POLLUTION FROM ITS PROGRESSIVE DETE-
RIORATION WOULD BE TO LIGHTEN ITS CARGO AND BUNKERS; AND TO REPAIR THE DAMAGE. SUCH AN OPERA-
TION IS BEST CARRIED OUT IN A PLACE OF REFUGE” (ITEM 1.3).

35 SEE FOR EXAMPLE ART. 9 OF THE AGREEMENT ON WATERWAY TRANSPORTATION SIGNED IN HANOI ON 13
DecemBER 1998 BY CAMBODIA AND VIETNAM, AND ART. 18 OF THE AGREEMENT ON COMMERCIAL
NAVIGATION ON LANCANG-MEKONG RIVER SIGNED IN TACHILEIK (MYANMAR) ON 20 APRIL 2000 BY CHINA,
Lao PDR, MYANMAR AND THAILAND.

36 SEE ART. Il AND IV OF THE 1969 INTERVENTION CONVENTION.
37 SEE ITEM 2.4 ABOVE.

38 THE IMO GUIDELINES ON PLACES OF REFUGE QUOTED ABOVE PROVIDE I.A.:
“DECISION-MAKING PROCESS FOR THE USE OF A PLACE OF REFUGE
3.12  WHEN PERMISSION TO ACCESS A PLACE OF REFUGE IS REQUESTED, THERE IS NO OBLIGATION FOR
THE COASTAL STATE TO GRANT IT, BUT THE COASTAL STATE SHOULD WEIGH ALL THE FACTORS AND RISKS IN A
BALANCED MANNER AND GIVE SHELTER WHENEVER REASONABLY POSSIBLE.
3.13 IN THE LIGHT OF THE OUTCOME OF THE ASSESSMENT PROVIDED FOR ABOVE, THE COASTAL STATE
SHOULD DECIDE TO ALLOW OR REFUSE ADMITTANCE, COUPLED, WHERE NECESSARY, WITH PRACTICAL REQUIRE-
MENTS.
3.14  THE ACTION OF THE COASTAL STATE DOES NOT PREVENT THE COMPANY OR ITS REPRESENTATIVE
FROM BEING CALLED UPON TO TAKE STEPS WITH A VIEW TO ARRANGING FOR THE SHIP IN NEED OF ASSISTANCE
TO PROCEED TO A PLACE OF REFUGE. AS A GENERAL RULE, IF THE PLACE OF REFUGE IS A PORT, A SECURITY
IN FAVOUR OF THE PORT WILL BE REQUIRED TO GUARANTEE PAYMENT OF ALL EXPENSES WHICH MAY BE
INCURRED IN CONNECTION WITH ITS OPERATIONS, SUCH AS: MEASURES TO SAFEGUARD THE OPERATION, PORT
DUES, PILOTAGE, TOWAGE, MOORING OPERATIONS, MISCELLANEOUS EXPENSES, ETC.”

39 SEE ABOVE, FOOTNOTE 21.

40 ART. 422BIs OF THE BELGIAN CRIMINAL CODE READS: “SERA PUNI D’'UN EMPRISONNEMENT DE HUIT JOURS A
UN AN ET D'UNE AMENDE DE CINQUANTE A CINQ CENTS FRANCS OU D'UNE DE CES PEINES SEULEMENT, CELUI
QUI S'ABSTIENT DE VENIR EN AIDE OU DE PROCURER UNE AIDE A UNE PERSONNE EXPOSEE A UN PERIL GRAVE,
SOIT QU'IL AIT CONSTATE PAR LUI-MEME LA SITUATION DE CETTE PERSONNE, SOIT QUE CETTE SITUATION LUI
SOIT DECRITE PAR CEUX QUI SOLLICITENT SON INTERVENTION.

LE DELIT REQUIERT QUE L'ABSTENANT POUVAIT INTERVENIR SANS DANGER SERIEUX POUR LUI-MEME OU POUR
AUTRUI. LORSQU'IL N'A PAS CONSTATE PERSONNELLEMENT LE PERIL AUQUEL SE TROUVAIT EXPOSEE LA PER-
SONNE A ASSISTER, L'ABSTENANT NE POURRA ETRE PUNI LORSQUE LES CIRCONSTANCES DANS LESQUELLES IL
AETE INVITE A INTERVENIR POUVAIENT LUI FAIRE CROIRE AU MANQUE DE SERIEUX DE L'APPEL OU A L'EXISTENCE
DE RISQUES.

LA PEINE PREVUE A L'ALINEA 1ER EST PORTEE A DEUX ANS LORSQUE LA PERSONNE EXPOSEE A UN PERIL
GRAVE EST MINEURE D'AGE”.

ART. 422TER READS: “SERA PUNI DES PEINES PREVUES A L'ARTICLE PRECEDENT CELUI QUI, LE POUVANT SANS
DANGER SERIEUX POUR LUI-MEME OU POUR AUTRUI, REFUSE OU NEGLIGE DE PORTER A UNE PERSONNE EN
PERIL LE SECOURS DONT IL EST LEGALEMENT REQUIS; CELUI QUI LE POUVANT, REFUSE OU NEGLIGE DE FAIRE
LES TRAVAUX, LE SERVICE, OU DE PRETER LE SECOURS DONT IL AURA ETE REQUIS DANS LES CIRCONSTANCES
D’ACCIDENTS, TUMULTES, NAUFRAGE, INONDATION, INCENDIE OU AUTRES CALAMITES, AINSI QUE DANS LES CAS
DE BRIGANDAGES, PILLAGES, FLAGRANT DELIT, CLAMEUR PUBLIQUE OU D’EXECUTION JUDICIAIRE” (AUTHOR'S
ITALICS).

41 For BELGIUM, SEE ART. 70 oF THE CRIMINAL CODE.

42 ART. 5 PROVIDES UNDER THE HEADING “SALVAGE OPERATIONS CONTROLLED BY PUBLIC AUTHORITIES™: “1. THIS
CONVENTION SHALL NOT AFFECT ANY PROVISIONS OF NATIONAL LAW OR ANY INTERNATIONAL CONVENTION
RELATING TO SALVAGE OPERATIONS BY OR UNDER THE CONTROL OF PUBLIC AUTHORITIES.

2. NEVERTHELESS, SALVORS CARRYING OUT SUCH SALVAGE OPERATIONS SHALL BE ENTITLED TO AVAIL THEM-
SELVES OF THE RIGHTS AND REMEDIES PROVIDED FOR IN THIS CONVENTION IN RESPECT OF SALVAGE OPERA-
TIONS.

3. THE EXTENT TO WHICH A PUBLIC AUTHORITY UNDER A DUTY TO PERFORM SALVAGE OPERATIONS MAY AVAIL
ITSELF OF THE RIGHTS AND REMEDIES PROVIDED FOR IN THIS CONVENTION SHALL BE DETERMINED BY THE LAW
OF THE STATE WHERE SUCH AUTHORITY IS SITUATED”. IT MAY BE NOTED THAT NOT ALL PORT AUTHORITIES CAN
BE REGARDED AS FALLING UNDER THE DESIGNATION “PUBLIC AUTHORITIES” IN THE MEANING OF THIS PROVI-
SION. PRIVATE PORT OPERATORS, LIKE THOSE COMMONLY FOUND IN THE UK AND PRIVATE TERMINAL OPERA-
TORS DO NOT QUALIFY.

43 SEE ABOVE, ITEM 2.2.

44 SEE 1.A. Rosk, F.D., KENNEDY AND ROSE ON SALVAGE, LONDON, SWEET & MAxweLL, 2002, 327-330,
NOs. 688-693.

45 ART. 11 oF THE CONVENTION PROVIDES UNDER THE HEADING “CO-OPERATION”, “A STATE PARTY SHALL,
WHENEVER REGULATING OR DECIDING UPON MATTERS RELATING TO SALVAGE OPERATIONS SUCH AS ADMIT-
TANCE TO PORTS OF VESSELS IN DISTRESS OR THE PROVISION OF FACILITIES TO SALVORS, TAKE INTO ACCOUNT
THE NEED FOR CO-OPERATION BETWEEN SALVORS, OTHER INTERESTED PARTIES AND PUBLIC AUTHORITIES IN
ORDER TO ENSURE THE EFFICIENT AND SUCCESSFUL PERFORMANCE OF SALVAGE OPERATIONS FOR THE PUR-
POSE OF SAVING LIFE OR PROPERTY IN DANGER AS WELL AS PREVENTING DAMAGE TO THE ENVIRONMENT IN
GENERAL".



